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DEPOSITION OF DAVID RIZZUTO

January 22, 2009

DAVID RIZZUTO,

having been first duly sworn, testifies as follows:
EXAMINAT ION

BY MR. SIMPSON:

Q. Sir, will you tell us your name, please, and
spell your last name for the record.

A, Certainly. My name is David Alan Rizzuto,
R-i-z-z-u-t-o.

Q. Sir, as you know, you've been sworn in and that
means that the penalty of perjury applies to the testimony
you're giving today. Do you understand that?

A. Yes, I do.

Q. The testimony you're giving has the same force
and effect as if vyou're testify before a judge and injury.
Do you understand?

A. I do.

Q. For that reason we want to have the best

testimony that you can give us today. Can you do that for

us?
A, Yes, 1 can.
Q. Any reason we can't have your best testimony?
A. No.

1/23/2008 2:59 PM
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1 Q. Fair enough. When we're done here we'll have a
2 transcript prepared that contains everything that's been
3 said on the record, and you'll have an opportunity to

4 review the transcript. It will read like a play with a
5 question and answer, and you can make changes to your

6 answers, but we have to caution you that if you make

7 changes to the answers in a substantive way, "yes" to a -
8 "no," "no" to a "yes," we could comment on that and that
9 could affect your credibility or the city of Poway's, as

10 well. Do you understand that?

11 A, Certainly.

12 Q. As you've been doing, we need to have oral

13 responses obviously those that we can hear other than head
14 nods and gestures, that kind of thing. Okay?

15 A. Yes.

16 0. Likewise, "huh-uhs" and "uh-huhs" don't

17 transcribe well, so that we don't cause Diane trouble we
18 need to make sure we say somebody intelligible. Okay?
19 A, Okay.A

20 0. As we've been doing, we need to wait for one
21 another to finish what the other is saying so that we

22 don't talk over each other. All right?

23 A, Correct.

24 Q. If you need a break at any point, let me know,

25 and we'll do that.

1/23/2009 2:59 PM
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1 A, That's fine.
2 0. From time to time we may have objections from
3 counsel, but I'm entitled to the answers if you understand

4 the question. Okay.

5 A. Yes.
6 Q. And that's unless you are instructed not to
7 answer., All right?
8 A. Of course,
9 Q. Sir, are you currently employed?
10 A, Yes, 1 am.
il Q. Where are you currently employed?
12 A, The city of Poway.
13 0. How long have you been there?
14 A, I've been with the city of Poway since June 5th’

15 of 2001.

16 Q. What is your position currently?

17 A, Currently my position is engineering inspector.
18 Q. How long have you been an engineering inspector?
15 A, Since February of 2003.

20 Q. Have your job duties remained the same since

21 February 20037

22 A, Yes, they have,

23 Q. Currently do you supervise anybody?
24 - A. No.

25 Q. Does anybody supervise you?

1/23/2009 2:59 PM
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A, Yes,

0. And who is that?

A, My supervisor is Danis Bechter.

Q. And who is Danis Bechter's supervisor?

A, That would be Frank Casteleneto.

Q. And Frank Casteleneto's supervisor is who?

A. Would be the director of our department, Bob
Manis.

Q. Sir, currently what are your job

respongibilities?

A, My job responsibilities day-to-day involve the
supervision of the construction activity associated with
private and public improvements, everything from site
grading to infrastructure associated with civil
engineering, water, sewer, storm drain, street lights,
paving, traffic signal modifications.

0. Is part of your job the enforcement of prdinances

of the city of Poway?’

A, Yes.
Q. Does that include grading ordinances?
A. Yes, it includes an understanding of the grading

ordinances and enforcing them.
Q. How many persons have the position that you hold
within the city of Poway?

A, Currently there are two others besides myself.

1/23/2009 2:59 PM
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Q. And who are the other two?
A, Chuck Littlejohn and John Tolliver.

Q. How do you guys divide up responsibility, if you

‘do?

A, Typically, it's based on workload, and probably |
more specifically we get into areas. So I am -~ you know,
to explain that, I'm signed to the what's considered the
north end of town.

Q. The area to which you're assigned, is that
something that includes the Moritz product at 14272 Jerome
Drive?

A. I do have an existing project on Jerome Drive. I
wouldn't say that I am assigned to Dr. Moritz' project.

Q. Does your geographic area include that particular
piece of property?

A. Typically it would, yes. I am responsible for
areas north of Twin Peaks Road.

Q. Typically, what triggers your involvement as to
any typical site? Is it the existence of a permit or is
it wandering around and looking for code violations?

A. No. My job does involve permitted projects.
Again, whether that's a private development or a -- as we
call them, capital improvement project of a publicly-
funded construction project. My involvement usually

begins with the assignment of a permit to me and then

1/23/2009 2:59 PM
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conducting preconstruction meetings prior to any grading
activity commencing.

And to answer the other part of your guestion, I
believe, is that my involvement in the enforcement of the
grading ordinance as it applies to potentially permits
without -- sites without permits is based on calls from
citizens or calls received by supervisors who direct me to
explore whether or not there's illegal grading activity at
a site.

Q. How about times when you have a site without a
permit as to which you've had no calls from citizens, are
there circumstances in which you exercise enforcement
authority of the city of Poway in that kind of a
situation?

A, I'm trying to think of an example, and I would
say no. No.

Q. What was your job between the time that you were
hired and February 20037

A, I was —- my specific title was engineering
technician.

Q. Where did you work before June 5, 20017

A, Bafore that I worked for two firms, South Coast
Civil Engineering and Slater Land Survey. They shared an
office space, so when I say I worked for both.

Q. What did you do before those jobs?

1/23/2009 2:59 PM
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A. Before that I resided in Buffalo, New York, and I

was a cook.

Q. Do you have any college degrees?

A, No,

Q. Any college education?.

A, I attended the University of Buffalo at New York

from the fall of 1988 through the spring of 1991.

Q. Any major course of study while you were there?

A, It was performance arts,

0. Sir, when did you first go to the property that's
involved in this case, 14272 Jerome Drive, Poway?

A. If I -- I couldn't put a specific date on it, but
my recollection is it was probably in January of 2008.

Q. Why did you go out there?

A. There was a gentleman who came in, I don't know
his name. He claimed to be a resident of Jerome Drive.
He expressed concern that there were trucks running up and
down the street that contained dirt, and he gave me a
general location of where the dirt was being brought to at
the end of Jerome Drive and wanted me to determine if --
well, if I can speak for somebody who I don't really know,
his concern was the volume of trucks going up and down a
privately maintained road and whether or not that had an
impact on the maintenance of the road, the citizens who

contribute to the maintenance of that road.

1/23/2009 2:59 PM
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My involvement from that peint, though, was to
determine whether or not this was a potential grading
violation based on the concerns he had raised.

Q. Who was that person? Sean Marsden?

A, I can say no, 1t was not Sean Marsden, unless
he's a 70-year-old-plus gentleman, but I don't think he
is. I really don't know the name of the man who came in.

Q. What did you do next?

A, I went out to the site within the —-- it was
within the hour, and when I arrived to the site, it was
Dr, Moritz' site where the trucks were - in this case a
truck was dropping off dirt. T observed that Dr. Moritz
was using a small backhoe skiploader to spread the dirt
around on his site.

I spoke with Dr. Moritz at that time. I asked
what his intentions were. We discussed the provisions of
the grading ordigance for what is considered routine
landscaping work, work that would not require a permit,
Because I only observed one truckload of dirt and no
subseguent trucks running, I couldn't tell you how much
dirt had been brought into the site at that point, whether
it exceeded or did not exceed the limitations of the
landscape ordinance, which is what we specifically. had
talked about. The area that was being graded -- I say

graded -- landscaped, was to the northwest of the horse

1/23/2009 2:59 PM 11
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" corrals. I did observe that some vegetation maybe had

been removed from the site. It looked like it had been
stripped bare, but then again, that could have been a
result of the fires, I honestly don't know, and that,
again, an undetermined amount of dirt had already been
spread out in this area.

My -- my assessment at that time was that it was
not a grading violation, but in speaking with Dr. Moritz I
cautioned him against bringing in too much dirt, of
créating vertical fills, you know, exceeding the height
limitations withiﬁ the landscape ordinance that is part of
the grading ordinance, ana I left the site.

Q. What is your understanding of the limitations of
the grading ordinances?

A, Specifically in the grading ordinance, I couldn't
give you the actual section. It's J is the alpha
assignment to it, Section J of whatever part of the
grading ordinance, but specifically that says you shall
not import more than 250 cubic yards -- when I say
"import," let me correct myself -- import or utilize
onsite materials exceeding 250 yards. You shéll not
create vertical fills greater than five feet in height at
a 3:1 slope, and you shall not create any vertical cuts or
fills greater than a foot in depth. And then probably

most significantly is that the areas being landscaped, the

1/23/2009 2:59 PM
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intent is that there will never be a structure, permitted
structure, built on them or something that would require a
building permit, habitable space.

Q. Because of compaction issues?

A. Certainly.

0. Any other distinctions between what's permissible
landscaping and what's grading?

A, Possibly the clearing of vegetation could come
into that, but, again, I didn't have the benefit of
knowing what that site looked like before the day I went
out there. So, again, my observation was that there was
fresh disturbance of soil, but what had been there before,
I couldn't tell you. So when I say that stripping or
clearing of vegetation can become an issue, that gets into
whether or not there's habitat out there that shouldn't be
removed or trees that are protected by our ordinances.

Q. Did Bill Moritz tell you that he had already been
to the city of Poway asking whether a permit was required
for the work that he envisioned? |

A. I believe —-

MS. FOSTER: Objection. I'm sorry. That calls
for hearsay.

You can answer.

THE WITNESS: Okay. That I believe was

discussed, that he said he had been in contact with the

1/23/2009 2:59 PM
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city at that point.
BY MR. SIMPSON:

Q. He told you that he'd actually been down to fhe
city?

A. I couldn't tell you his exact phrasing of it, but
that he expressed an understanding of the limitations of
the ordinance at it applied to the work he was doing.

Q. Did you issue any stop work notice or citation?

A, I did not.

Q. Why is that?

A. Again, because my opinion of the work that was
ongoing at that time was that it did not exceed the
criteria of the provisions for landscaping.

Q. You indicated in earlier testimony that the area
at which you observed the grading was to the northwest of
the corral. Do you recall that?

A. That's correct,

Q. I'm going to show you what's been previously
marked as Exhibit 75.

A, Okay.

Q. Can you describe in reference to any of the
structures that you see on Exhibit 75 where it was that
you observed the activities that you've described?

A, Would you like me to mark it or just point or --

0. Well, you can just point or describe in words

1/23/2009 2:59 PM 14
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where 1t was.

A, I would say he was working in this area right
here.

Q. Ckay. So —--

A. Again, west of the corrai,and a little bit to the
north of it.

0. S0 between the Moritz horse corral and the Moritz
swimming pool?

A, Yes.

Q. A little bit to the north of the swimming pool?

A. Yes,

Q. And a little bit to the south of the swimming
pool?

A. Yes. And this —- this area in gquestion here was
possibly cleared, but he was not working over there.

Q. And you're referring te the area to the north of
the plastic creek?

A, I am, and the reason I am specifying this area is
because of the location of this tree. I do remember this
tree kind of standing out as being alone and kind of
isolated from any other trees around it and that this area

was cleared of any vegetation.

Q. Do you know which is the Moritz property?
A. I honestly don't. I don't know the limits of his
property.

1/23/2009 2:59 PM
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Q. The tree that you just described is on the square

patch that's to the north of the plastic creek; is that

right?
A, That is correct.
Q. Pid you observe the landscaping contour grading

activity that you've described going on on that property
at that time?

A. I did not.

0. How about stockpiling of soils?

A, No. Again, the only stockpiled material was
maybe the eight to 10 cubic yards that had been dropped
off by the truck that I witnessed onsite at that time.

I would say that when I met with Dr. Moritz, at
that point he was on his piece of equipment somewhere to
the east of -- if this is a pool -- I'm guessing that's a
pool -- to the east of the pool.

Q. Where was the stockpile of dumped soil that you
saw?

A, By the entrance. There's an opening in the fence
down here, and it would have been dropped off somewhere
between where he was on the piece of equipment and over in
here. |

Q. So the fence opening is on the —-- whatever -- the
eastern end of Jerome on the northern side?

A, That's correct.

1/23/2009 2:59 PM
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MS. FOSTER: Maybe if you turn it that way, it
makes more sense.
THE WITNESS: Yeah.
BY MR. SIMPSON:
. Where -- how did you get to the site?

A, City vehicle.

0. Down Jerome or down Crocker?
A, Pown Jerome.
Q. Did you alert the Moritzes that you were coming

out to the site?

A, Prior to arriving, no.

Q. Did you get permission from the gentleman that
complained to come onto Jerome Drive?

A, No, I did not.

Q. Did you get permission from anybody that owns the
properties alongside of Jerome Drive to go down Jerome
Drive?

A. No, I did not.

0. Are you aware of whether that's a private drive?
A, I believe it's a private road, yes.
Q. Have you ever had any training from the city of

Poway about the circumstances that require the city to
obtain an inspection warrant before entering onto
somebody's property?

A, No, I have not.

1/23/2009 2:58 PM 17
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Q. Do you know whether that training has ever been
afforded to anybody within the city of Poway?

A, I do not.

Q. It's not been afforded to anybody since you've
been here, to your knowledge?

A, | Not to my knowledge, no.

Q. Are the people that you've described earlier, the
other two enforcement officers, they people that have been
here since the time you've been here, roughly 20017

A, You mean prior to that or -- well, I could give
you -- Chuck Littlejohn probably joined staff sometime in
2004, and John Tolliver has been with us for a month now.

Q. Was there -- is that a new position or was there
somebody that preceded Mr. Tolliver?

A. There was a contract inspector that the city
hired.

Q. and who was that?

A. Tom Ramirez.

Q. How close were you to the stockpile of soils that
you saw that day on the Moritz property?

A, It's quite possible I was right next to it inrmy
city vehicle. I believe I actually drove my vehicle
through the opening on the -- the fence onto the property
to speak with Mr. Moritz, Dr. Moritz.

Q. Did you notice any smell or any -- have any

1/23/2009 2:59 PM 18
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concern about the -- whether the soil was clean fill?

A, No, not that I recall.

Q. Looked like dirt?

A. Looked like dirt.

Q. Did you see other pieces of earth-moving
equipment anywhere in sight other than the one piece that
you described?

A. I don't recall, no.

Q. Did you see anybody else moving soils anywhere on
the site other than Bill Moritz?

A. No,

Q. Did you tell him that it was okay to proceed as

long as he stayed within the confines of the grading

"ordinance as you described it?

A, As it applies to landscaping, yes.

Q. And when you say "as it applies to landscaping,”
what do you mean by that?

A, To not exceed the provisions that I described
earlier, you know, not to import more than 250 cubic
yards, to create vertical f£ills and cuts greater than five
feet in height, 3:1. Information that he relayed to me in
saying that he'd discussed this with city staff prior to
this work beginning, that he understood. I believe I may
have advised him that he might want to obtain a haul route

permit just in the interest of neighbors expressing

1/23/2009 2:59 PM
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concern over the activity, that it would benefit him to
have an import permit.
Q. At some point after you left the site, did you
have a conversation with Don Sharp about this site?
A, I don't recall.
Q. pid you have a conversation with anybody within
the city of Poway about this site?
MS. FOSTER: I'm going to object that it calls
for hearsay.
You can answer.
BY MR, SIMPSON:
0. Other’than counsel.
MS. FPOSTER: Sorry.
THE WITNESS: I would say that if were not Don it
would have been Danis Bechter that I notified that I'd
been -- you know, that a citizen had come in, described
what was going on, that I went to the site and my
determination was that the activity was not exceeding any
limitations that would require the individual to get a
permit.
BY MR. SIMPSON:
Q. And what did Danis Bechter say?
A, Again, whoever I may have discussed this with at
the time, whether it was Don or Danis, I don't know. I

was probably just asked to just keep an eye on the

1/23/2009 2:58 PM
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activity.

0. Are you aware there's been an issue raised about
an ephemeral stream on the Moritz' property?

A, I am aware of that issue, yes.

Q. Is that something that you observed on the day
that you were out there?

A. No. The time that I was out there that we're
discussing, there was no activity in the stream area as
it's been described to me, you know. Again, if I can use
the --

Q. Exhibit 757

A. -~ BExhibit 75, that, to me, my understanding, is
an area down in here.

Q. And you're referring to the southeasterly corner
of the Moritz property?

A. That is correct. That is correct. And at that
time there was no work taking place over there.

0. What did the property look like over there?

A, Wet, exposed mud and dirt. That's probably a
result of being in the middle of the rainy season and, I
was guessing from soil colors, existing native materials,
you know, materials native to the site.

0. Did you observe scours in that location?

A, I don't recall.

Q. How about vegetation in that location?

1/23/2009 2:59 PM
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A, Minimal.

Q. How about siltation or sediment from other
up-gradient sources?

A, I would say no. And I say that because when I
arrived and assessed the site, there was nothing striking
about this aréa at that time. You know, my attention
wasn't called to it, oh my God, look at all the dirt
that's been placed over here or look at all the silt
accumulating and runoff.

Q. How about to the nortn of where you previou;ly
observed the stockpile, did you look up to the north to
see whether there was any ephemeral stream or water
running onto the property from the north?

A, I did not.

Q You didn't look or you didn't notice any water?
A. Neither.
Q

How many times have you been out to the Moritz

property?
A. Two other occasions.
0. When were the other times?
A. The other time would have been with Don Sharp in

the beginning of February when there was a stop work
notice issued. I believe on that occasion a call came to
Don about the site or -- I'm not sure. I can't speculate

how he got the information that work had resumed out here,

1/23/2009 2:59 PM 22
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1 that there was activity that someone was concerned about.
2 And on that occasion I just happened to drive Don to the
3 site in my city vehicle.

4 Q. Do you know where the call came from?

5 A, I don't.

6 o. Do you guys keep records of that, like dispatch

1 reports or other kinds of records?

8 A, Probably not, no.

9 0. Do you know whether that person is a property
10 owner of property on either side of Jerome Drive or on
11 Crocker Drive?

12 A, I do not.

13 0. Did you guys have an inspection warrant to come
14 out that second time?

15 A. No.

16 Q. Did you have the permission of Bill or Lori

17 Moritz to come out to their property that time?

18 A. No.

19 Q. What did you guys do when you got to the site?

20 AL On this particular occasion, I recall that we did

21 not actually enter the property. We parked at, you know,

22 in the cul-de-sac at the end of Jerome.

23 Q. North side or south side?

24 A, Closer to the north side.

25 Q. Do you know whether that is Bill Moritz'

1/23/2009 2:59 PM
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property?

A, I do not.

Q. Then what did you do?

A, On. this occasion, again, I happened to be just
driving Don. Don spoke with Dr. Moritz. My recollection
of the conversation they had -- which I don't even recall

if it was outside of the truck or, you know, through the

window of the truck -- I remember for myself that I don't
think I even exited the truck -- was that there were
concerns that the -- again, I think there may have been

calls that dirt was being moved into the site again and
that bon expressed concern to Dr. Moritz that at this
point he may have exceeded the limitations of the amount
of dirt he could bring into the site for landscaping
purposes and -~ and he was advised to contact engineering
staff at the city to further discuss what his intentions
were with the work he was doing, and he was issued a stop
work notice.

Q. bid Don tell you that that was the first tiﬁe
that he had come to the property?

A, He did not tell me that.

Q. Do you know one way or the other whether that was
his first time at the site?

A, I do not know if that was his first time. I'm

speculating that it was.

1/23/2009 2:59 PM
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Q. I'm going to show you what's been previously
marked as Exhibit 55. Do you see that in front of you?

A. Yes.

0. Is that the stop work notice that was issued on
the date that you've just described where you went out
with Don Sharp to the site?

A. Based on the date here, I'm guessing yes, this is

the one we're talking about.

Q. That's your best estimate?

A Yes, based on the time frame.

Q. Whose handwriting is.on that document?
A That is Don Sharp's.

0. I'm going to show you a bad photocopy, which is
Exhibit 56, which-is the next day. Is there any way for
you to determine whether you were there on one day or the
other by any of the notes that are on there?

i Yes, actually, I believe I could, and I say this
because my recollection is that Don requested that

Dr. Moritz speak with engineering staff, and on this one

' Sam Tadros is, you know, described as contacting Sam

Tadros with guestions and concerns as opposed to this one
which mentions Jim Lyon. And, like I say, my recollection
is that this might be a grading violation, contact
engineering staff, not planning staff, which is who Jim

Lyon works with.
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Q. So if I can put that in context with reference to
the documents, you believe that you were there on the 7th
of February with Don Sharp based on the context of what's

written on Exhibit 55 mentioning the need to contact Sam

Tadros?
A. With some certainty, yes.
Q. Whereas you don't believe it was —-- based on the

context of Exhibit 56, you weren't there the following day
on the 8th of February when it was mentioned that Mr.
Moritz ought to contact Jim Lyon; right?

A. No. Yeah, I was not here on this occasion.

Q. Okay. Do you recall -- strike that.

Did the -- did Don Sharp actually hand Bill

Moritz a stop work notice when you were out there, or are
you just guessing that were you out there-based on the
context of Exhibit 557

A. No. I recall -- again, I recall one specific
occasion of driving out there with Don that very closely
preceded my initial visit and conversation with
Dr. Moritz. To answer what I think your question, I do
not recall if this was actually given to Dr. Moritz in my
presence, though.

Q. So you might have been there at a different time?

A, No. I believe I was there when he was told to

stop, but I couldn't tell you specifically if this was

1/23/2009 2:59 PM
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handed toy Dr. Moritz on that occasion.

Q. Do you have a practice of -- as an inspection
officer of writing down what other city of Poway people
are present during such inspections?

A. On a document like this -- well, no -- yes, I do
personally. I do personally, yes.

0. You mentioned the word "preceded." Were you out
at the site by yourself before the issuance of stop work
notice Exhibit 557 |

A. Only the time as described, sometime at the end
of January.

Q. When you were out there the second time you were

out there, did you observe any trucks?

A, On that occasion, no, I do not recall any trucks.
Q. How about --
A, I do -- from reading this, I do remember there

was evidence of trucks running, you know, with dirt on the

road.
Q. That was one of the next questions.
A, Okay.
Q. Did you have evidence of trucks on the property

such as tire ruts or stockpiles of soil?
A, I don't recall.
Q. How about as to the property to the north of the

Moritz' property as shown on Exhibit 75 where the plastic
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creek ends, do you see any evidence of any trucks having
dumped loads of soill on that piece of property?

A, I don't recall.

Q. Did you have any estimate of the number of trucks
that had dumped loads of soil on the Moritz property?

A, With this visit or with my previous visit?

Q. Well, let's take them both then. On your first
visit, did you have any evidence that there was any more
than the one truck that had dumped soil?

A. There was -—- yes. There was freshly tracked soil
that was a different color than what would typically be
your native materials out there. As to an amount, no, I
couldn't tell you; because all there was was one standing
pile from the truck that had arrived just as I got there.

Q. Based on your experience, were you able to tell
or to make any estimate as to the number of loads that it
would have taken or that it actually did take to spread
the soils that you described?

B, My recollection from that visit is I felt
comfortable that Dr. Moritz had not exceeded the 250 cubic
yards at that point.

Q. As far as the second time is concerned, do you
have an estimate as to how many loads of soil had been
deposited on the property as of that time?

A, I really don't recall, no.
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Q. How about any estimate as to the cubic yardage of
soll that had been deposited on the soil as of that time?

A. Perscnally, no, I couldn't make that assessment,

Q. Did you have any report from anybody about the
number of loads of soil that had gone down Jerome Drive as
of that point?

A. Returning to the initial complaint that was
received, again, by this gentleman whose name I don't
know, only to be described as an elderly gentleman, he
described it as trucks continually running up and down
Jerome Drive with dirt. That is ~-- what that means, I
don't know, I couldn't speculate.

Q. The second time that you were out at the site,
did you make any determination as to whether the vertical
elevation had changed by more than the amount of the
grading ordinance that permits some activity to occur on a
site without a permit?

A, My observation was -- again, this is from
recollection. My observation was that more dirt than what
was observed on my initial visit had been placed as you
come into the opening on the fence, It was spread out
probably the width of the piece of equipment that was
being used, which was the same as the first time, a small
backhoe or skiploader, and that, yes, it was probably

greater than a foot in height or change from the original

1/23/2009 2:59 PM
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elevations out there.
Q. Less than two feet?

A, Possibly.

Q. Do you know one way or another?
A, No.
Q. How about in the ephemeral stream area, did you

look in that area the second visit?

A, I did not.

Q. Did you make any determination whether any soil
had been moved into the stream area?

A, I did not.

Q. What is a stream area?
A, Well, there's different definitions of "stream
area." Obviously, you have streams that run yearlong with

a constant flow of water. You have ephemeral which are
based -—- which are wet when it rains, and you have water
that accumulates in them and runs to the natural path of
drainage.

With respect to Dr. Moritz' property, I don't
have any knowledge or opinion to offer whether or not this
is a property that contains an ephemeral stream or not.

Q. Who within the city of Poway makes those
determinations?
A, I would say that is done probably at a level of a

senior planner or city planner.
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Q. Such as Jim Lyon?

A, Correct.

Q. How about Danis Bechter?

A Might have an opinion on that, yes, based on

visual observation. But I think, to clarify, there is --
there are maps that show locations of stream areas,
watersheds, that can't always be concluded from by a
visual observation. You know, something that's dry

11 months and 15 days out of the year looks very different
when it's raining.

Q. When a pérson wants to get a grading ordinance --
strike that.

When a person wants to get a gradiﬁg permit
within the city of Poway, how do they go about that
typically?

a. The initial phase of that would be called a minor
development review in which an applicant would --
actually, let me strike that because minor development
review implies that you're going to have a structure
built.

For somebody who wanted to grade an area, whether
there's a structure there or not, so let's just remove the
structure, so I don't get into building construction at
all. So if a person just wanted to grade an area that

they knew was going to be in excess of the 250 cubic yards
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and they're going to create vertical fills 20 feet in
height and it's a pad that might be developed in the
future or not, any situation like that, they want an extra
driveway turnaround on their property, things like that,
they would come in, contact engineering staff with
specific questions, I guess, determine if it's feasible,
and if they haven't already hired a civil engineer to
prepare the plans for them, that would probably be the
next step, is getting a civil engineer to prepare grading
plans along with any hydrology studies that will indicate
how the site will be contained from runoff or not
impacting adjacent properties. That permit would be
submitted for review and approval, and depending on the
quality of the engineer citizens fetained, it can
soﬁetimes be a one- or two-plan check tﬁrnaround and
others not so great, and so.

Q. Does the city of Poway ever have circumstances in
which people come into the city asking whether they need
to have a permit where the city says no, you don't?

A. I'm sure they do.

Q. Are there any =-- is there a practice within the
city of Poway to give such persons some type of note or
writing that says indeed you do not need a permit for that
kind of activity?

A, No.

1/23/2009 2:59 PM
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Q. So it's just oral?
A, Yes.
Q. Do you know whether -- do you know who worked the

desk where such kinds of things occurred as of February
2008 time frame and January 2008 time frame for people
looking for grading permits?

A. Working the counter downstairs, you probably
would have had Sam Tadros, of course, who at the time was
the interim senior engineer. You would have had Sam
Arabzadeh.

Can't help you on the spelling with that. I'm

SOrry.
0. Is he a Persian-looking male?
A, Yes, I believe he is Persian.
Q. Thin --
A. And possibly Mark Westover was still embloyed by

the city at this time. I can't recall.

Q. The Persian man whose name I can't pronounce
again --

A, Arabzadeh.

Q. Arabzadeh, is he a thin man?

A. Yes.

Q. Was there a time after the Witch Creek fires that
the city of Poway relaxed or suspended its grading and

erosion control ordinances?

1/23/2009 2:59 PM
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A, I -— I can't answer to whether or not they
relaxed their grading ordinance and requirements. I would
say from my end, what I experience on a day-to-day basis
since the Witch Creek fires, that storm water issues, 1if
anything, have been enforced with even more concern for
runoff and siltation and discharge to the storm drain

system or adjacent properties.

Q. Since what date?
A, Since the Witch Creek fire.
Q. So there's been more rigorous enforcement rather

than less; right?

A. I would say the effort has been more
concentrated, yes.

Q. Was there ever a time when there was actually
less rigorous effort to enforce those ordinances because
of the Witch Creek fires?

A, Not to my experience, no.

Q. Did you ever hear about any governmental or
gubernatorial order to relax such storm water orders?

A. No. I'm just hoping I don't get an IOU from my
tax return this year.

Q. You and me both.

Did you observe any burned-out vegetation when
you were out at the Moritz property?

A, No.

1/23/2009 2:59 PM
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Q. Did you look around to observe any fire damage?
A, Honestly, no.
Q. Did you talk with Bill Moritz about his belietf

that he needed a fire road or fire access because of the
Witch Creek fires?

A, That very well may have been part of our
conversation on my initial wvisit, yes.

Q. What did he say about that?

MS. FOSTER: Calls for hearsay.

You can answer.

THE WITNESS: I think -- he‘had mentioned that he
and a neighbor had stayed behind during the Witch Creek
Fire to protect their properties, thaﬁ as a result of that
he felt it was necessary to provide a buffer between his
property for any potential future fire, to eliminate some
of the vegetation that was there that was, you know,
flammable,

BY MR. SIMPSON:

Q. The second time you were out at the property, did
you ever see Don Sharp touch or push Bill Moritz?

A. No, I did not.

Q. How would you describe thé demeanor of Bill
Moritz on that second time you were out there?

A. Of Dr. Moritz? He was friendly, cordial.

Q. How about Don Sharp?

1/23/2008 2:59 PM
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A. Professional.
Q. What was next time that you were out at the site?
A, The only other occasion I've had to be out

there -- and this -- this may have been described in your

documentation of a city vehicle that kind of came through
the property and left. I know that I had occasion to do
that once, but based on the date that was provided, T
couldn't tell you. But I do know that on one other
occasion, this one I'm describing now, I was asked to just
go see, probably by Don or Danis, if there was activity at
the site, if, you know, Dr. Moritz was coming applying
with the stop work order, and I took a spin through the
ends of Jerome Drive. I don't believe I entered the
property on that particular occasion, and didn't see
anything to warrant stopping so I didn't,

Q. Do you know the date?

A, I really don't. It's going to be after the 7th
of February.

Q. And on that third time that you were out at the
site, did you go down Jerome Drive and then return on

Jerome Drive?

A. Yes.

Q And you circled at the end?

A. Yes.

Q Did you receive permission to go onto Jerome
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Drive from any of the adjoining Jerome Drive property
owners”?

A, No, I did not.

0. How about from Bill Moritz; did you receive
permission from him to go onto hié property?

A, No, I did not.

Q. Did you go through the fence areas at all that
day?

A. On this occasion, I believe I did not drive onto

the property.

Q. Did you have any inspection warrant on that day?
A, No,
Q. I'm going to show you what I will mark as the

next exhibit in order, but I'm not certain of the number.
Do you have an idea of what the next number is?
MS. FOSTER: I might. I believe 86 was the last
one. Oh, I'm sorry, no, because I see an 89 here.
MR, SIMPSON: You know what --
MS. FOSTER: It looks like 89 is the last one I
have from the Means deposition.
-MR. SIMPSON: Yeah, 89 was the last one.
M3, FOSTER: So this would be 90.
{Exhibit 90 marked)
BY MR. SIMPSON:

Q. I'm going to show you what I will mark as

1/23/2009 2:59 PM
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1 Exhibit 90.

2 A, Okay. Thank you.
3 Q. Which is an e-mail dated June 4, 2008, from Bob
4 Manis to Tommy Borobia, B-o-r-o-—-b-i-a, Frank Castaleneto
5 and Patty Brindle. Do you see that?
6 A. I do.
7 Q. Did you ever get a copy of this particular
8 e-mail?
9 A, I've never seen this e-mail before today.
10 Q. Were you ever instructed to casually go by the
11 Moritz property?
12 A, No.
13 Q. bo you know what is meant by the phrase "casually

i4 go by the Moritz property"?

15 A, I don't.

16 Q. QOther than those three visits to the Moritz
17 property, have you been out there any other times?

18 A. I have not.

19 Q. What other conversations have you had with Bill
20 Moritz other than what you've described?

21 A, I don't believe we've had any other

22 conversations.

23 Q. Have you had any further involvement in

24 enforcement activities as to the Moritz property other
25 than what you've described already?

1/23/2009 2:58 PM



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1/22/2008 Rizzuto rough

A. 1 have not.

Q. Do you know what was the difference in elevation
between the surface of the eastern end of Jerome Drive and
the area of the ephemeral stream located on the
southwestern -- southeastern, rather, corner of the Moritz
property when you went out there?

A I do not.

Q Do you know what it is today?

A. I don't,

0 Does the city of Poway have a practice of sharing
its stop work orders with the Regional Water Quality
Control Board?

A, If it is a stop work notice for a violation that
is determined to be -~ yes, NPD, yes, National Pollutant
Discharge elimination system related, then, ves, they
would be sent to the Regional Water Quality Control Board.

Q. Sir, I'm going to show you what's been marked as
Exhibit 52. Have you ever seen this drawing before?

i No, I've not.

Q. You hadn't any involvement in the plans for
reconstruction of the stream?

A, I have not.

0. Let me take a little break here,.

MS. FOSTER: Okay.

THE WITNESS: Okay.

1/23/2008 2:58 PM 39
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MR. SIMPSON: Let's go off the record if we

could.
(Recess)
EXAMINATION
BY MS, FOSTER:
o. Dave, on either of the occasions where you were

at the property, did you notice any vertical cuts on the
property at that time?
A, No.

MS, FOSTER: Thanks. That's my only question.

MR. SIMPSON: I appreciate your time,

I propose that we have Mr. Rizzuto sign the
transcript under the penalty of perjury, waiving the
requirement of any notary; that he do so within 30 days of
presentation of the transcript to him; the transcript can
be mailed directly to him at the city hall here at this
address with an envelope self-addressed to me; I'll
maintain custody of the original; if for any reason the
original shall remain unsigned beyond the 30-day period, a
certified copy can be used for all purposes that the
original could be used. Okay?

MS. FOSTER: So stipulated.

(The deposition concluded at 10:02 a.m.}

* * *

1/23/2009 2:59 PM
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DECLARATION UNDER PENALTY OF PERJURY

T, DAVID RIZZUTO, do hereby certify under penalty
of perjury that I have read the foregoing transcript of my
deposition taken on January 22, 2009; that I have made
such corrections as appear noted herein in ink, initialed
by me; that my testimony as contained herein, as

corrected, is true and correct.

Dated this day of 2009, at

, California.

DAVID RIZZUTO

1/23/2009 2:58 PM
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REPORTER'S CERTIFICATION

I, Diane M. Stockton, a Certified Shorthand
Reporter in and for the State of California, do hereby

certify:

That the foregoing witness was by me duly sworn;
that the deposition was then taken before me at the time
and place herein set forth; that the testimony and
proceedings were reported stenographically by me and later
transcribed into typewriting under my direction; that the
foregoing is a true record of the testimony and

proceedings taken at that time.

IN WITNESS WHEREOF, I have subscribed my name

this day of ' 2009.

Diane M. Stockton, CSR No. 11085

172312009 2:59 PM
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24 where | ask for sizes of things or areas, And I'm 24 environmental scientist with the northern watershed
25  entitted to such information as you have, but | don't 25 protection unil. Again, we recrganized, | became an
10 12
1 wantvyou lo speculate or guess. 1 environmental scienlist with the southern watershed
2 | ofien explain the difference between 2 profection unit. And then a couple years ago, when |
3 speculations -- speculaling and guessing by example. As 3 accepted the job of transporiation liaison to SANDAG and
4 anexample, you can eslimate the size of the table in 4 Callrans, | joined the central waiershed protection
5 front of you here because you have some reason to 5  unil.
6  percelve its size, some personal knowledge. Bul as to 6 Q Describe for me, if you would, your job
7 the size of the table that's in my office that you've 7 responstbilities working for the RWQCB currently.
8  never seen, you have no information and that would be 8 A Currently ] am woerking on all aspects of
2 pure speculation. Do you understand the difference 9  environmental permitling for large transportation
10 between eslimates and speculation on the other hand? 10  projects included in the SANDAG and Caltrans early
1t A Yes. 11 action plan. A portion of my - I'm contracted with
12 Q  Asyou've been doing, we need lo have oral 12° SANDAG and Callrans to expedite environmental permitting
13 responses, those that we can hear rather than head neds, {13 for a number of large ransporiation projects that are
14  gestures, that kind of thing. Okay? 14 being funded by the TransNel i tax. Addillonally, when
15 A Okay. 15 there isn't contract work for me, | perform whatever
16 Q From time to time counse} might objectto a 16 walershed profection dutles are necessary as my
17 question that | ask, but you're required to give an 17 supervisor sees fit.
18  answer if you understand the question. Okay? 18 Q  Who s your supervisor?
19 A Yes. 19 A My supervisor is Chiara Clemente.
20 Q  Ifyou don't understand a question, please 20 Q  And Chiara Is G-h-t-a-r-a?
21 let me know and !'ll try my best to rephrase it in a way 21 A Yes,
22 that makes some sense or -- 22 G And is Clemente C-l-e-m-e -
23 A Okay. 23 A M-ente. Sorry.
24 Q  8ir, are you currently employed? 24 MR, SIMPSON: You got both of us?
25 A Yes. 25 THE REPORTER: {Mods head.}
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1 THE WITNESS: Sorry. 1 Q  How about orders of the regional board?
2 BY MR. SIMPSON: 2 A Yes.
3 Q Whatis her job title, if you know? 3 Q How about provisions of the basin plan for
4 A Senior environmental scientist. 4 1he San Diego region?
5 Q And to whom does she report, if you know? 5 A Yes.
6 A She would report to the branch manager of the 6 Q Isit your understanding that as an
7  waltershed protection branch, which is David Barker. 7 enforcement officer for the Regional Water Quality
8 Q Andwho s his superviser, if you know? 8  Conirol Board here in San Diego that the board itself is
9 A Hewould report to the assistant executive 9  required to conform ils conduct and orders {o the
10  officer, which is Michaa! McCann. 10  provision of the Califonia waler code?
11 Q M, small ¢, capitat C-a-n-n? 11 MR. LEON: The question is somewhat
12 A Yes. 12 ambiguous. Fm not trying to interrupt or object, but
13 Q And to whom does he repori? 13 justfo try {o get clarity as to who it is that you're
14 A He would report to the executive officer of 14  asking the question of, whether he's the enforcement
15  the reglonal board, John Robertus. 15  officer or something else is an enforcement officer and
16 Q And to whom does John Roberlus report? 16  whal that person's duty Is, as you said.
17 A |imagine he would report o the executive 17 BY MR. SIMPSON:
18  director of the slate water resources conirol board. 18 Q s it your personal understanding as an
19 MR. LEON: He actually reports to the board 19 enforcement officer for RWQCB San Diego region that the
20 itseif. 20  regional board is required to follow provisions of the
21 THE WITNESS: To the board. 21 water code?
22 BY MR. SIMPSON: 22 A Yes.
23 Q is it your understanding that he reporis to 23 Q  When did you first become aware of anylhing
24 the Regional Water Quality Confrol Beard for the San 24 having to do wilh my clients, Bill and Lor Moritz?
25  Diego region? 25 A In the month of May 2008, | was forwarded a
14 16
1 A Yes. 1 compiaint from the cily of Poway. My supervisor, Chiara
2 Q Asits execulive officer? 2 Clemente, forwarded me a complaint regarding your clieni
3 A Yes, 3 and asked that | look into it.
4 Q The typleal, if there is such a thing, 4 Q From whom did the complaint come, if you
5  cleanup and abatement order that's issued under waler 5  know?
6  code seclion 13304, are they -- describg if you would 6 A |believe it was Danis Bechier, staff person
7 the life of a typical cleanup and abalement order. 7 with the city of Poway.
8 A The life of -- could you be more - 8 Q And that's D-a-n-i-s, for Danis, and Bechter
9 QG Sure. 9 s B-s-¢c-h-t-er,
190 A --clear? 10 A |beliave so.
11 Q s part of your job duty 1o enforce water 11 Q Was the complaint in wriling?
12 code provisions? 12 A It was by e-mail.
13 A Yes. 13 Q  And we're laking not about a complaint such
14 Q What else do you do as part of your job 14 asalegal document that's filed in court, but a
15  dulies? 15 complaint as far as a concem about water code
le A Asldesciibed before, | currently am aiding 16  violation?
17  SANDAG and Caltrans In environmental permilling review |17 A Yes
18 of large transportation projects. 18 Q What did he say to you?
19 Q Bad question from me. 19 A The e-malil said that Dr. Moritz had been
20 What other pieces of legislation or 20 impacling an ephemeral stream running through his
21 regulations or orders do you enforce? 21 property without proper grading permits.
22 A We enforce the Porter-Cologne Waler Quality 22 Q Anything else?
23 Control Act, the waler code, and in regards to the 23 A There was contained in the PDF that was
24 issuance of 401, water quality cerlifications, we 24 provided, | believe, some enforcement — well, some stop
25 enforce Section 401 of the clean water act. 25  work orders from the city of Poway, a conversation memo,




Christopher Means January 16, 2009
17 19
1 some photographs. To the best of my recollection, 1 Q  Did you guys have any discussions about what
2 thal's what it contained. 2 you belisved, you or Danis believed were Bill Moritz's
3 Q  Notices of violation? 3 skill levels as far as the environmental code provisions
4 A | don't recall if there was a notice of 4 are concerned?
5  violation in the original complaint provided to me. 5 A We may have, but | don' recall exact
3 Q What did you do, if anything, in response to 6  conversations.
7 the complaint that Danis Bechter had sent to you In May? 7 Q Have you ever seen a situation where, in
3 A |believe 1 contacted the city of Poway to 8 response to a request from a governmental agency for a
%  get more information about it. % restoration plan, that somebody submitted a water color
10 Q Towhom did you speak? 10 painting?
11 A Danis Bechter. 11 A Water color paintings, no.
12 Q And when you contacted him, was that via 12 Q  So this was fairly unusual?
13 e-mail or orally? 13 A Yes,
14 A 1don't recall how the first contact came, 14 Q I'mgoing to show you what { will mark as
15 Q What was your purpose for contacting him? 15  Exhibit 52. And we're starling at 52 because we've had
16 A Just to assess, get some information about 16  acouple of other depositions. And this one,
17  what was happening oul there. 17  unfortunately, | don't have a separale copy of at this
18 G Whal did he tell you? 18  point. Sowe're going to have to share.
19 A He told me that Dr. Moritz had been grading 19 Is Exhibit 52 the water color painting that
20 onhis properly. He had been issued stop work orders. 20 you discussed with Danis Bechter that you've just
21 Ibelieve we discussed a sketch or a water color 21 lestified about?
22 painling that Dr. Morilz had provided regarding how — 2z A Yes.
23 his vision of what he wanted his property to look like. 23 {Exhibit 52 marked)
24 Q Did you discuss Danis Bechier's -- whether 24  BY MR. SIMPSON:
25  Danis Bechter had a belief that Bill Moritz was 25 Q Is it your understanding that that was Bill
is 20
1 unsophisticated? 1 Moriiz's plan as far as response fo the city of Poway?
2 MR. LEON: Excuse me. !l object. Iit's 2 A Yes.
3 vague and ambiguous and could lead to a huge 3 Q Was that something that you learmed about at
4 misunderstanding about what that term means. 4 the oulset of your invelvement?
5 THE WITNESS: | don't recall. 5 A Yes.
6 BYMR. SIMPSON: é Q And that was May of 20087
7 Q Tell me about the water color sketch. What 7 A Yes.
8 did he say about that? 8 Q  What was the next thing that you did with
9 A He said that they had requested Dr. Moritz to 9 respect to this case?
10 restore the stream and provide a plan showing how he 10 A Due to the fact that there were already stop
11 would do that, and they were provided with this water 11 work orders in place, | didn't do anylhing except iry o
12 color sketch, and that, in Danis's estimation, i was 12 keep tabs on it from inilially, because | thought that
13 inadequate. 13 the slop work orders would have put a halt to anything
14 Q Did Danis suggest to you that he believed 14  that was going fo impact the stream, and that perhaps
15  ihat because when Danis asked Bilt Moritz for a planand {15  from that point we would be able to address the
16  Bill Moritz gave him a water color picture, that 16 siluaiion.
17 demonsieated that Bill Morilz was unsophisticated as far {17 Q Whatis the next date, if you know, that you
18  as environmental requirements are concerned? 18 were -~ that you did anything with respect to this case?
19 A ldon't recalt him poriraying it that way, 19 A 1read e-malls after the initial complaint
20 no. 20 was given to us from Danis Bechter staiing that work had
21 @  Did you guys have any conversation at all 21 continued, and that eveniually over Memoria! Day weekend
22 about what you guys perceived was Bill Moritz's skill 22 the stream had been completely filled in and a pipe had
23 level as far as envirenmental code provisions are 23 been Installed across the properly. | believe in
24 concerned? 24 helween that time | also asked for coples of whatever
25 A Could you repeat the question, please? 25  stop work orders, any documentation that the city of
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1 Poway had provided Dr. Moritz. 1 need to comply with it, yes,

2 Q@ Do you believe that the RWQCB has the 2 Q But what does the municipat permit require of

3 authorily fo enforce city of Poway grading ordinances? 3 cities such as the city of Poway, generally speaking?

4 MR. LEON: Calls for legal specufation. 4 A Generally speaking, it requires them to

5 THE WITNESS: No, 1don't know. 5  implement a program to address storm water pollution by

&  BY MR. SIMPSON: . 6  the implementation of BMPs, enforcement of their

7 Q You're an enforcement officer for Regional 7 municipal codes, and having the legal authority fo

8  Water Quality Control Board to enforce the power of the 8  enforce thelr own code and comply wilh the permit.

9  regional board, right? 9 Q  And, among other things, that requires of the
10 A Correct. 10 city to have grading ordinances in place that require
11 Q Have you ever enforced grading ordinances for |11 people performing grading on property to have erosion
12 any city within the San Diego region? 12 conbvol plans, correct?

13 A No. 13 A Yes.

14 Q Have you ever seen {he Regional Water Quality {14 Q  And it also requires that the city to

15  Control Beard or heard of the Regional Water Quality 15 periodically address the condition of culverts within

16  Controi Board having done that? 16  the city of Poway, right?

17 A Only in the purview of perhaps the municipal 17 A ¥'m not sure what you mean by lhat,

18  storm water permits requiring that to comply with those 18 G Whatis a culvert?

19 permits the citles have adequate ordinances to comply 19 A Aculvert is a crossing of a siream or a

20 with that municipal storm water permit. 20 structure that altows water 1o pass through it

21 Q  And the municipal storm water permit you're 21 Q  And that basically conveys storm water from

22 talking about is currently 2007 hyphen 6001? 22 one slde of a road, for example, 1o another?

23 A Yes. 23 At can convey water of any kind from one side

24 Q  And that's the order by which the regional 24 o the olher.

25  board has citles becoma co-permittees of a permit to 25 Q Andifit's plugged, then the road that the
22 24

1 plan for storm water management? 1 culvert would otherwise aliow the water to pass beneath

2 A Yes. 2 becomes a dam, correct?

3 Q  And that's the authority under which cities 3 A Potentially.

4 have to prepare items such as jurisdictional urban 4 Q Do you know whether there is a program or

5 runoff management plans terms? 5 there's a requirement of the storm water permits for

6 A Yes. 6  cities such as the city of Poway to perlodically clean

7 Q Do you know whether the city of Poway has a 7 Its culverts?

8  JURMP pertaining to the area in which my client's home 8 A I'm not sure if the municipal storm water

9 sils? 9  permit requires that or not.

10 A lknow that the city of Poway had a JURMP 10 Q Do you know if there's any other requirement
11 that incorporates the entire city within their 11 of the city of Poway to do that cleaning out of culveris
12 jurisdiction. 12 upgradient of my client’s property under the authority
13 Q Do you know whether that covers the culveris 13 of any code provision or regulation of any type?

14  and drainage swales along Crocker Road next o the 14 A I'mnotsure.

15  Rattlesnake Creek tributary thal's upgradient of my 15 Q Whatis the next thing you did with respect
16  client's property? 16  to the Moritz properiy?

17 A 1would assume so. 17 A The next thing | did was inspect the site on
18 Q And that's because it's with the jurisdiction 18  June 9th, 2008 in anticipation of altending a meeting
19 of the city of Poway? 19 with Dr, Moritz's representative and the cily of Poway
20 A Correct. 20 atthe city of Poway building, City Hall.

21 Q Soit's your understanding as an enforcement 21 Q Did you have any conversation with Bill

22 officer for the regional board that the city of Poway 22 Moritz before June 9, 20087

23 must manage storm water upgradient of my client's 23 A No.

24 property? 24 Q Did you have any communication with him via
25 A As it perlains to the municipal permit, they 25  e-mail or any other means before June 9, 20087
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1 A No. 1 Q  What else did he say?
z Q How about Lori Moritz? Did you have any 2 A Hewas concemned aboul his 90-year-old
3 conversation or communication with Lori Moritz before 3 mother, who was recovering from a broken neck, and who
4 June 8, 20087 4 liked {o take walks around the property. And he was
5 A No. 5  concemned that the pipe that Br. Moritz had Instalied
6 Q Now, at the time Bill Moritz -- litry to 6  didn't connect the dots with the stream and was
7 put this properly -- was being assisted by a fellow 7 basically o the — | believe it would be west of where
8  named Stuart Sandrock. Are you aware of that name? 8 the stream used to go, and he was concemed that
9 A Yes. ¢ discharge from that pipe could potentially — his molher
10 Q And had you had any communication with Stuart |10 could slip and re-injure herseif.
11 Sandrock before June 9, 20087 11 Q ° Did he say how his mother was injured?
12 A No. 12 A Abroken neck.
13 Q How about anybody with the Moritz's interests 13 Q Did he say how her neck got broken?
14 in mind before June 9, 20087 Had you had any 14 A No.
15  communications with them before that time? 15 Q Did he describe at alf what had been done on
16 A No, 16 the Moritz property?
17 Q  How did you get to the property on June 8, 17 A Yes.
18 20087 i8 Q  What did he say?
19 A Danis Bechter drove us, by us,  mean me and 19 A He mentioned that - he talked about the
20 Kelly Fisher of the California Department of Fish and 20 Importation of dirt onto the sile by truckload.
21 Game, drove us to Crocker Road. 21 Q  Did he say how much dirl was imported?
2z Q And then where did you go? 22 A He couldn't give us an accurate eslimation,
23 A We parked on Crocker Road, and then we went 23 but he said it was many, many {ruckicads.
24 o the adjacent properly of Sean Marsden. 24 Q Did he say that he saw the truckloads dump
25 Q OnJune 9, 2008, did you set foot on my 25  theirloads?
26 28
1 client's property? 1 A ldon'trecall,
2 A No 2 Q Did he say that some of those dump rucks
3 Q When is the first time that you did that? 3 went onto the property to the norih of my client's
4 A The first time | set foot on your client's 4 property?
5  property was for the inspection in which you invited me 5 A idon't remember him saying thal, no.
& o attend. 6 G Did he deny il?
7 Q August 29th? 7 A | don't think trucks to the client's property
8 A Yes, that sounds right. 8  north of Dr. Morilz came up in our conversation.
9 Q Did you have an inspection warrant when you 9 Q Did you observe the properiy to the north of
10 wentout to my client's property on June 9, 20087 10 my client's properly on June 9, 20087
11 A No. 11 A No. Well, | sawit. | didn't pay particular
12 Q Did Danis Bechter? 12 attenfiontoit.
13 A |don't know. 13 @ CnJune 9, 2008, did you have an
14 Q Did Kelly Fisher? 14 understanding where the property line divided between
15 A | don't know. 15  the north property and my client's property?
16 Q You guys went ontc Sean Marsden's property? (16 A lassumed It was the access road that isin
17 A Yes. 17  between them, somewhere around there.
18 Q And he's the property owner to the south? 18 Q And you're referring to an access road that
19 A To the south. 19 was an eastiwest access road on the northern edge of the
20 Q  Did you speak with Sean Marsden that day? 20 properly?
21 A Yes. 21 A Yes.
22 Q  What did he say? 22 Q  Did Sean Marsden say whether any of the soil
23 A ldon't recall the conversation completely, 23 thatwas on the Moritz property had migrated onto the
24 but the gist of it was that he was upset at the 24 Marsden property to the south?
25  aclivilies that had occurred on Dr. Moritz's property. 25 A tdon't recall him saying thal.
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1 @ Did he say he was concemed about that 1 for the United Slates Census as a data input operator
2 occurring at some point in the fulure? 2 for the census, 2000 census,
3 A ldontrecall, 3 Q And then you got a job here?
4 & From the standpoint of the RWQCB, were you as 4 A linterviewed with the regional board and got
5  an enforcement officar concemed about what youobserved { 5  ajob here.
& on the Morilz property as of June 9, 20087 6 Q  What was discussed at the June 9, 2008
7 A Yes, 7 meeting that you've festified about earlier?
8 Q  What concems did you have? 8 MR. LEON: Vague and ambiguous. Discussed
g A | had concems that the pipe had been placed 9  among who?
10 impropery and that it could potentially cause erosion 10 BY MR. SIMPSON:
11 onto Mr. Marsden's property. | had concems that a 11 Q  You can answer if you understand.
12 slream had been filfed in without the proper permits. | 12 A We discussed the situation and our
13 had concerns that this project had been conducted 13 expeclations of whaf was necessary o remedy the
14 potenlially by someone who is not a civil engineer, and 14 situation.
15  |had concems that the soil that had been imported onto is Q What did Mr. Sandrock say?
16 lhe sile was not properly compacted and that there was ié A He discussed personality conflicts with city
17 no erosion and sediment controls to preventthe movement 117 of Poway staff, that he was there to try and work
18 of sediment onto Mr. Marsden's property should a 18  towards some sort of resolution to this situation, that
19 significant rain event ocour. 19  he wanted to get facts and bring -- he basically said he
20 Q  Asof June 9, did you have any olher 20 wanted to bring everyone together and try o come to
21 concems? 21 some sort of resolution to this.
22 A [ can'tthink of any other concemns | had at 22 Q Did he say where the personality conflicts
23 that point. 23 were? Between who?
24 Q Can you discuss for me, if you would, your 24 A | believe it was with Don Sharp, an inspector
25  educalional background? 25  for the city of Poway.
30 32
1 A From where would you like me to start? 1 Q Don, D-0-n?
2 Q Somelime after high school. How about that. 2 A Yes.
3 A Okay. | received a bachelor of science in 3 Q  Between Don Sharp and who?
4 environmental science from Scnoma State University, with 4 A And Br. Monilz.
5  aconcentration in water quality. As pait of my 5 G What did he say about that?
6  bachelor of science program, | was required {o do an 6 A | don't recall he exact conversations, but
7 internship prior {o graduation, and 1 intermned at the 7 basically that there was a personality conflict between
§  North Coast Regional Water Quality Control Board for a 8  Dr. Morifz and Don Sharp.
9 pericd of approximately a year. And a bachelor of 9 @ What was the next thing that you did with
10 science is the highest level of education I've received. 10 respect 1o this matter?
11 Q What jobs did you have before coming fo the 11 A | —atihe meeting, | informed Mr. Sandrock
12 San Diego Regicnal Water Quality Conlrot Board? 12 that the regicnal board was contemplating issuing a
13 A Quite a few. 13 cleanup and abatement order, and | tried to give him a
14 Q  What jobs did you have after college and 14  [ittle background on thal, and tell him what the cleanup
15  before -- 15  and abatemeni order was and what it would most fikely
16 A After college and before coming — I'm sorry. 16  require.
17 I'msony. 17 Q  Did you explain o him the extent of the
18 Q ¥m having a hard ime finishing my questions 18 cleanup and abatement order that you were contemplating
19 because somelimes I'm not fully, well, caffeinated. | 19 al that point?
20 don't know. 20 A | explained to him that the cleanup and
21 In any event, before coming to RWQCE and 21 abatement order would require his client to remove lhe
22 after college, what jobs did you have? 22 pipe and restore the creek to its pre-impact conditions.
23 A After graduation, | moved with my wife here 23 Q  Why was it that you were contemplating a
24 to San Diego. And while awaiting an Interview with the 24 cleanup and abatement order as of June 9, 20082
25  San Diego Regional Water Quality Control Board, } worked {25 A Because that's generally the appropriate
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1 enforcement action to take in a case like this. 1 Q Inthe rainy season, April 20057
2 Q When you say "a case like this,"” what do you 2 A 1don't recalt the exact date that she was
3 mean? 3 therein 2005. |was subsequently provided photos from
4 A Anillegal filling of a waters of the stale. 4 her visit in 2005.
5 Q When you say waters of the state, what do you 5 Q  And you saw waler In one of those pholos?
6  mean by that? 6 A Yes.
7 A I mean any ground or surface or saline waters 7 Q  She provided you with three photos?
8  contained within the State of California. 8 A [ don't recall how many. One pholo. One
9 Q Isit your understanding that any ground 9  photo.
10 that's filled in is within the jurisdiction of the 10 Q  And that was a close-up showing water in the
11 regional board hers in San Diego? 11 gully?
12 A What do you mean by "any ground"”? 12 A It was a photograph taken on the northem
13 Q  Well, as | understood what your last answer 13 property looking soulh towards Dr. Morilz's property,
14 was, that you befleved -- well, strike that. Let's go 14 which showed an ephemeral stream — it showed a stream
15  back to your last answer. 15 with water flowing in it.
te {Record read) 16 Q  ¥mgoing to show you what Il mark as
i7  BY MR SIMPSON: 17 Exhibit 53. And thatis indicated on there —well, is
18 Q Isityour understanding that waters of the 18  this the photo that Kelly Fisher provided you?
19 state means ground or ground water? 13 A Yes.
20 A Ground water. 20 {Exhibit 53 marked}
21 Q So when you're talking about waters of the 21 BY MR. SIMPSON:
22  state, your understanding of that term is ground water, |22 Q Is it your understanding that this was taken
23 surface water or saline water? 23 onApril i1, 20057
24 A Correct. 24 A Yes.
25 Q  The Moritz property, when you observed it 25 Q  And is that your handwriling beneath the
34 36
1 before June 9, had you ever seen any water in there? 1 photograph?
2 A | hadn'i observed the property prior to 2 A Yes.
3 June9. 3 Q  Any understanding where {he property line is
4 Q OnJune 9, was there any water in there? 4 between my client's property and the properly fo the
5 A OnJupe 9, at the meeling, we looked over 5  north?
&  topographic maps that the Depariment of Fish and Game 6 A would assume it would be that fence, but
7 had, and we discussed the fact that Kelly Fisher had 7 {--1don'tknow for sure. '
8  been out there in 2005 and what she had observed, and 8§ Q Is it your understanding that that's an
% her observation that there were in fact walers of the 9  access road thal's within the two fencas that are shown
10 state on the property north and on Dr. Moritz's 10 in the upper portion of the photograph?
11 property. 11 A it would seem so, yes.
12 Q OnJune 9, did you observe any water on the iz QG Do you have an understanding as io whether
13 Moritz property? 13 this is my client's property shown in the background of
14 A No. 14  this photograph?
15 Q Have you ever personally observed water on 15 A Only by the fact that that is what Kelly
16  the Morilz property? 16  Fisher told me, and that is what the caption of the
17 A Personally? 17  pholo she provided me says.
18 Q Yes. 18 Q  Youdon't have any firsthand knowledge of
19 A No. 19 what's depicted in this photograph, right?
20 Q  The information about water having been on 20 A idon't understand.
21 the Moritz property came from a discussion that you had 21 Q  Youweren't there when this photo was taken?
22 with Kelly Fisher, right? 22 A No, | was not.
23 A Yes, 23 Q  You don’'t know for sure that this is my
24 Q  And that was from her visit in 2005, right? 24 client's property, right?
25 A Corect. 25 A No. |can only assume that Kelly Fisher was
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1 telling me the truth, 1 Q  De he ever describe to you the condition of
2 Q Sovyou're relying on her telling you the 2 the ephemeral stream after the Wilch Creek fires and
3 truth as far as this being the Moritz property? 3 after the winter storms of 2007/20087
4 A Yes. 4 A No.
5 Q Do you have any understanding as to how much 5 Q  Did you ever have any understanding that he
6  water must fall in order for the ephemeral stream that &  perormed work on his property as a consequenca of the
7 crosses my client’s property to flow? T Witch Creek fires and the winter storms of 2007720087
8 A No. 8 A No.
9 Q  Any idea what my client's property looked ] Q  Sir, I'm going to hand you what 've marked
10 like in 20077 16 as Exhibit 55. And Exhibit 55 is a stop work notice
11 A No. 11 from the city of Poway dated February 7, 2008. Do you
iz Q Anyidea what my client's property looked 12 seethat?
13 like after the Witch Creek fires and after winter rains 13 A Yes.
14 but before my client did any work on his properly In 14 {Exhibit 55 marked)
15  February of 20087 15 BYMR. SIMPSON;
16 A Only pictures | saw on sharekids.com of the 16 Q s this the stop work notice or one of the
17 2007 fires, which didn't really provide photos that | 17 stop work notices about which you testified earlier?
18 could see that showed the creek. 18 MR. SIMPSON: Off the record.
19 Q When did you first observe those photographs? 19 {Off the record)
20 A ldon't remember the first lime 1 looked at 20 BYMR. SIMPSON:
21 sharekids.com, but | know that — 1 believe it was after 21 Q  Sir, do you recognize Exhibit 55 as one of
22  correspondence | received from Stuart Sandrock. And| |22 the stop work notices {hat the city of Poway sent to
23 wenl on the site just to see what it was aboul. 23 you?
24 Q I'mgoing to show you a group exhibit of 24 A Yes.
25  three pages of photographs. Yl mark that as 25 Q The criticism here, is it your understanding
38 40
1 Exhibit 54. Are those the photographs that you observed 1 that it was importing of fill without a haul permit?
2 on the share kids web site? 2 A Yes.
3 A Yes. 3 Q  And it mentions on here contact Sam Tadros,
91 {Exhibit 54 marked) 4 Do you see that?
5 BYMR. SIMPSON: 5 A Yes,
6 Q  Are any of the photographs in Exhibit 54 & Q  Did you ever contact Sam Tadros?
7 photographs that depict the ephemeral stream? 7 A 1have not contacted Sam Tadros.
8 A can'treally see the stream in any of these 8 Q Have you ever had any communication at all
9 photos, no. ¢  with Sam Tadros?
i0 Q Did you ever talk to Dr. Moritz about what 10 A One-on-one communicatien, no. I'm not even
11 happened to his property after the Wilch Creek fire? 11 sure if he was at the meeting on June 9th. He may have
12 A | have never spoken to Dr. Moritz personally. 12 been.
13 Q Have you ever spoken to Lori Moritz? 13 Q Have you had any communications with Bill
14 A Yes. 14 Moriz about his communications with Sam Tadros? That's
15 Q When did you speak with her? 15 T-a-d-r-o-s, by the way.
16 A | spoke wilh her on the second inspection in 16 A | have read correspondence from Mr. Sandrock
17 August. 17  conceming contacts. 1 mean, | remember Sam Tadros's
18 Q  August 28, 20087 18  name being in there.
19 A Correck. 19 Q Have you ever heard from any source that Bill
20 Q Other than that, have you spoken to either 20 Moritz understood that he had Sam Tadros's permission to
21 Lorior Dr. Moritz? 21 proceed notwithstanding the stop work notice of
22 A Spoken, no. 22 Febrary 7, 20087
23 Q You've communicated with Dr. Moritz in 23 A | have read that in Dr. Moritz's -- or his
24 writing? 24 representative’s comespondence.
25 A Viae-malil, yes. 25 Q Did you ever ask him about that or pursue
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1 that futher? 1 such away as to lead you to believe that Biil Moritz
2 A Dr. Moritz? 2 believed he had the authority of Jim Lyon to proceed
3 Q Dr. Moritz's belief that he had Sam Tadros's 3 with work that he was performing at this properly?
4  permission {o do the work. 4 A | think he may have wrote that or his
5 A No, | haver't spoken with him regarding that. 5 representalive wrote that in communications that they
6 Q Why not? 6  provided,
7 A 1don't know. 7 Q When did you hear that?
8 Q  Sir, I'm going to hand you what I'm afraid is 8 A Stuart Sandrock provided me a leiler and
%  abad copy, which is another stop work order. It's 9 Dr. Moriiz provided me comespondence. And later on |
1¢  golng to be marked as Exhibit 56. And although it's 10 received from my assistant executive officer, a letter
11  hard to read, it appears io be dated February 8, 2008, 11 that | believe to be written by Lori Moritz, And it
12 Do you see that? 12 discussed communications between the city of Poway and
13 A Yes. 13 Dr. Moritz and his understanding of it.
14 {Exhibit 56 marked) 14 Q Those communications that you've just
15 BY MR. SIMPSON: 15  described, were they after issuance of the cleanup and
16 Q s this another of the two stop work notices 16  abaternent order?
17  that you testifled about having received? 17 A 1would believe they were before issuance of
18 A Yes. 18 the cleanup and abatement order.
19 Q  What is your understanding of the concern of 19 Q Do you know one way or another?
20 the city of Poway as expressed in this stop work notice? (20 A Pwould say before.
21 A That grading an ephemeral stream is not 21 Q  Had you had e-mailed communications with my
22 allowed, and that all grading and import is to stop 22 client before the June 9, 2008 meeting?
23 immediately. 23 A No.
24 Q  Now, this notice was issued by Don Sharp. Do |24 Q  Any communications at all with my clients or
25  you see that? 25 ftheir representatives before June 9, 20087
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1 A Yes. 1 A No. No.
2 Q And the name in {he middle of the page is Jim 2 Q Now, as of June 9, 2008, you already were
3 Lyon and has a phone number there, Lyonis L-y-0-n. Do 3 planning to prepare a cleanup and abatement order and
4 yousee lhat? 4 knew the contents of what you were planning to putin
5 A Yes. 5  the cleanup and abatement order, correct?
6 Q Did you ever speak with Jim Lyon about this 6 MR. LEON: Objection. That calls -- that
7 stop work nolice? 7 fails to lay a foundation, and assuming facts not in
8 A No. 8  evidence. Mischaracterizes the witaess's testimony.
9 Q Did you ever speak wilh Jim Lyon at all about 9 MR. SIMPSON: Must be a good one.
10 the work that had been performed at my clienl's 10 MR. LEON: Mustbe. You can go ahead and
11 properiy? 11 answer.
12 A I'm trying to remember whether or not 12 BY MR. SIMPSON:
13 Mr. Lyon attended the second August 29th meeting and | 13 Q You can answer if you can,
14  may have spoke to him there. Regarding this Initial 14 A Could you repeat the question again?
15  stop work order, no, 15 Q 1don'tthink | could spit that one out
16 Q  So it might have been one of the people that 16  twice.
17 you talked wilh at the meeling. Bul as far as this stop 17 As of June 9, 2008, you already knew what you
18  work order is specifically, you've not spoken with him, 18 were planning to put into a proposed cleanup and
19 correct? 19 abatement order, correct?
20 A Correct. 20 A | knew that - let me back up a minute and
21 Q  Did you ever speak with or communicate with 21 saythat
22 Bilt Morilz about conversations Bill Moritz had had with 22 MR. LEON: Just answer the question. Ckay?
23 Jim Lyon? 23 THE WITNESS: Ckay.
24 A No. 2